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THIS DECLARATION,made on the date hereinafter aet forth,

by AMFEDSERVICECORPORM'ION',An IndiAna Corpora tion, herein-

after referred to AS -Declarant-,

WIT N E SSE T B
WHERLAS,Declarant is the owner of I.ots Sev,n Hund:ed Forty-

Nfne (749) through Seven H~dr~ Sixty-Two (76~). inclu3ivc,

in l.rlir:.gton Pz:.rJc, Seetin!; XIII, a Subdivision in AllE:,n Cour..ty,

Indiana, accc;:ding to r.he ;plat thereof, recorded in Plat R~COr'& '

,0, pa.gea: 7-21 .. l1!"d desires to impose upon said z;-eal estatE::

the coven~nts hereina!t~r set forth.

, NOW,THEREFORE,Dec1ar~nt hereby declare a tllat &.11of the

aforesaid real' estate, to-wit: Lots Numbered Seve,n l!ll."'ldreo.,

F.;:-rty-Nlne (745) through Seven Hundr ed Sixty-Two (762), inclu-

s f.ve , i;l Arlinc;ton Park, Section XIII, is impres:>ed 1o'ith and

shall be held, aoLd and conveyed subject 'to all of ti".~ following

covenan~9 1o'hict Bha~l run with said rea! property' ane be binding

on all pa.rz.Le a no.•• having or herellft~r. ~cquiring '!:'i\y -right,

title, or interF.:st in the Baid r eeL estate or any ,part th(:reo!,

their hei~s, suc=essors a~d assigns, and shall inur~"to the ".-

benefit of and be enforceable' 'by each cvnez thereo!.

ARTICLEI

, D-EF'tlUTIONS

Section 1 .. "".,~sociation" shall mean and refer. to .tne
, ,

Seedon XIII ilorneo.•..r.ez s Au.oci'lltion, tne', an Indiana., Not·tor- "1:,:;}, r:
',t·'-;': ~

,. ,ti ~
i, ," r'"
v -

Profit Corporation, its successors and 'aseigns.

Section 2. ,"Owner~ .shall' mean and refer to the ,record

owner, whether one or· more persons or ~nt':'':''-ies, of 'C~_e' fee simp.l~,~-.
" .. . ~

title to any lot .,..,t)ich is a f-!lrt of the properties, includinq : ';'
. " ~ J

.": .
contract seller", bU.t exc LudLnq those having such, inte:-est l\I.re~:t

as security for ~he perto~rnance of an obligation.

Section 3. ~prop~rties" shAll me~~ and refer to the atore~
-,

sa id Lots NumberedSeveh liuadred FortY-lane,~:( 749) through Seven
;\> "

. .

.
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Hundred Sixty-TwO (762), inclusive, in Arlington Park, 'Section

XIII and auch other lota in aaid Subdivision the ownera of which
shall elect, as hereinafter provided, to adopt this Declaration

of Covenant ••
Section 4. "Plat" shsll mean and refer to the aforesaid

recorded Plat of Arlington Park, Section XIII, recorded in the
Office of the Recorder of Allen County, Indiana.

S.ection 5. "Lot· shall mean and refer to any numbered
parcel of lan<! shown upon the recorded Plat of Arlington Park,

Se...:tionXIII, specifically excluding therefrom all parcels of

land identified on said Plat aa -Blocks·. With respect to any
auch numbered p.rc~l upon which there ha. been or ia hereafter
conlltructed two li vi ng uni ta, each po rt Lon of s~.id parcel contein-
ing an area of not l.as than )600 IIquare fe~t conveyed in connec-
tion with either auch living unIt thereon ahall be c~naid~red a

aepara te ·lot".
Section t. "Living Unit" ahall mean and refer to the portion

at a building e~ected on any of the numbered pArcels of land shown
on the Plat which ia designed and intended for uae and occupancy
as a residence by a aingle family which portion of aaid building
ia divided by & common wall from another like portion ~'f aaid
building. "Living Unit" ahall Also mean and refer to each of
two buildings ere~ted upon the aame numbered parcel of land
ahown on the Plat with each building being deaigned and intended
for use and occupancy as a residence by a single family which
bu,ildings do not share a common ""all but are attached to each
other by a common roof.

Section 7. "Declarant" shall mean and refer ~o Amfed Service
Corporation, its successors and assigns as a declarant.

Section B. "Board of Directors" shall mean and refer to the
Board of Direct~rs of the Association,

ARTICLE II

ASSOCIATION, MEMBERSHIP AND VOTING RIGHTS
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Section 1. Membership.
Section 1 <a). MAndatory Membership.
Declarant and every owner to whom it conveys fee

1
t
l
~
1
~
l,

aimple title to a lot shall be a member of the A.socia-
tion. Membership shall be appurtenant to and may not be
aeparated from the ownership of any lot. Membership in
the Association is in addition to the required membership
in the Arlington Park A ••ociation.

Section 1 (b). Optional Member~hip.
Any owner of a lot, other than the atoresaid lot. now

owned by Declarant may, .ubject to the requirement. of
this Section 1 (b), elect to become a member of the A.so-
ciation and thereafter such membership shall be mandatory
for said owner, his grantees, successors, and assigns
which membership shall be appurtenant to and not separable

from ownership of such member's lot. Any said owners who
g.ive written notice to the AJisociation of their election
to become members thereof .hall be entitl~d to member.hip
in the Association upon sati.faction of each of the follow-
inq condition. I

(i) They shall furnish Association such docu-
mentation t.nd oth.,r information relpecting the living
units situated upon their respective lots, or to be
constructed thereon, as Association may request, and
alia permit inspection of the living units by Asso-
ciation's representatives;

(ii) They shall pay in cash to Association
such initiation fee al Association's Board of Directorc
in its discretion may from time to time determine in
respect of each such electing owner. Among the factors
which will be considered by said Board of Director.
in determining the amount of such fee are the age of
the living units on laid electing owner's lot, the
present condition and state of repair of such units,
the cost and extent of reasonably foreleeable repairs
to and maintenance of luch units, and the amount of
anticipated tire and extended coverage insurance
premiums Attri~utable to such units. Said initiation
f•• is in addition to the monthly and .pecial aSlels-
ments which are payable by all members of the Associa-
tion/

(jii) They shall also each pay in cash to Asso-
ciation an amount determined by Association to be
equal to .thirteen (13) time's the eatimated monthly
insurance assessment hereinafter provided for in
Article V hereof,

- 3 -
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(iv) Such electing owner, and also any other
owner of a living unit which shares a common vall or
common roof with said electing owner's liviog unit,
shall execute, cau.e to be recorded in the Allen
County, Indiana Recorder's Otfice, and deliver to
Association their written declaration by vhich they
exercise their option to become members of the uso-
ciation and accept, agree to abide by, and tapes. upon
their respective lots vithout qualification or condi-
tion all of the covenants contained in this Declaration,
including the obligation to pay all monthly and special
assessments, vhich covenant. shall run with the land
and be binding on their grantees, heirs, and successors
of said lots. Such declaration of said owners shall
be approved in writing by the holders of all mortqages
on their lots,

(v) No owner of a lot for which Association
membership'is not required under Section I (a) above
may become a member of the Association unless concur-
rently with his satisfaction of all the foregoing
conditions for membership the owner of any living unit
which shares a common wall or common roof with his
living unit shall concurrently satisfy all of said
conditions and also become a member of the Associatio~.

Section 2. Classes of Membership. The Association shall
have two classes of voting membership:

Class A. Class A members shall be all members of
the Association with the exception of the Declarant and
shall be entitled to one vote for each lo~ owned. WOen
more than one person holds an interest in any lot, all
such persons shall be members. The vote fer such lot shall
be exercised as they among themselves determine, but in
no event shall more than one vote be cast with respect to
any lot.

ClaBs~. The Class B member shall be the Declarant
and it shall be entitled to three (3) votes for each lot
owned. The Class B membership shall cease and be. conve rt.ed

to Class A membership on the happening of either of the
following events, whichever occurs earlier:

(a) when the total votes outstanding in the
Class A membership equal the total votes outstand-
ing in the Class B membershipl or

(b) on January 1, 1987.
Section 3. Board of Directors. The Owners shall elect a

Board of Directors of the Association as prescribed by the Asso-
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ciation'~ By-Laws. The Board of Directors shall manage the

affairs of the Association.
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Section 4. Profess~onal Management. No contract or aqr •• -

ment for professional management of the Association nor any

other contract with Declarant shall be for a term in excess of

three (3) years. Any such agreement or contract shall provide

for termination by either party with or without cause without

any termination fee:by written notice of not more than ninety

(90} days. ...'
ARTICLE III

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation

of Asse.sments. Declarant, for each Lot owned within the Prop-
J

ertie., hereby covenants, and each OWner_of AllY Lot by acceptance

of a deed therefor, whether or not it shall be 80 expressed

in such deed, is deemed to covenant and agree to p~y to the

A.sociation: (a) monthly assessments or charges; and (b) 8peci~1

assessments for improvements and operating deficits; and (c)

special assessments, as provided in Articles IV and V; such

assessments to be established and collected as hereinafter pro-

vided. The monthly and special assessments, together with

interest, costs, and reasonable attorneys' fees, shall be a

charge on the land and shall be a continuing lien upon the lot

against which each such assessment is made. Each such assess-

ment, together with interest, costs, and reasonable attorneys'

fees, shall also be the personal Obligation of the person who

was the Owner of such lot at the time when the assessment fell

due. The personal Obligation for delinquent assessments shall

not pass to his successors in title unless expressly assumed

by them. The said monthly and special assessments provided

herein are in addition to any dues or assessments which may be

payable by owners to the Arlington Park Association.

- 5 -
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improvement and maintenance of the properties And the living

units situated ther.on, payment of insurance premium., And for
other purposes as specifically provided herein.

Section 3. Maximum Monthly Asse ••ment •.
(al Until January 1, 1985, the maximum monthly A ••••• -

ment on any lot conveyed by Declarant mnd on any lot. of
other Association members shall be $ 45.00 per lot.

(b) .From ~nd afte= January 1, 1S85, the mAximum monthly
)lIIsessment may be increesed each calendar year not moro· than
.twelve percent (12\) above the ma~imum a8se8a~ent for the
"previous yea r without a vote of thE< membership.

(c) From and after Jo.nul\ry1, .•.985. the rnax1mUII>.
monthly asse$sment may De increasect abvve t~~1ve p~rcent
(12\) by a vote of a majority of the members who are
voting in person or by proxy, at a meeting duly cdlled
for ~hiR purpose.

(d) The Associati~n's Board of uirectors may fi~ the
xilonthlyassessreent at an o.lOOuntnot in eXCSflS of the maximll!\!.

(e) A portion of such monthly assessments shall be
set asine or otherwise allocated in a resarve fun~ fvr the
purpose of providing repair and J'M.intenance of the properties
and the living units thereon.
Section 4. Special Assessments for Capital Improvements

and Operating Deficits.. In addition to the monthly as~essments
authorized above, the Association may levy a special assessment
for the purpose of defraying, ~n whole or in part, the ccst of
any construction, reconstruction, repair or replacement of any·
capital improvement which the Association is required to maintain
or for operating deficits which the Association may from time
to time incur, provided that any such assessment shall have the
assent of a majority of the votes of the members ~ho are voting
in person or by proxy at a meeting duly called for this purpose.

- 6 - 1
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Section 5. Notice ~nd Quorum for &ny Action Authorized

Under Sections 3 and 4. Written notice of any meeting called
for the purpose of taking any action authorized under Section 3

or 4 shall be sent to All ~rs not less than thirty (30) days
nor more than sixty (60) days in advance of the meeting. At
the first such meeting called, the presence of members or of

L
l
$
j

~
J

~·,
~
~-
,·l
!.~,
·

-~
~
~

~
~
i~,
i

proxies entitled to cast sixty percent (60\) of all the votes
of the membership shall constitute a quorum. If the required
quorum is not present, another meeting may be called subject to
the same notice requirement, and the required quorum At the
subsequent meeting shall be one-half (1/2) of the required
quorum at the preceding meeting. No such subsequent meeting
shall be held more than sixty (60) days following the precedin~
meeting.

Section 6. Uniform RAte of Assessment. Both monthly
and special assessments for capital improvements and operating
deficits must be fixed at a uniform rate for all lots and may
be collec~ed on A monthly basis.

Section 7. Date of Commencement of Monthly Asse ••ment.:
Due Datea. The monthly assessment provided for herein And the
insurance Assessment provided for in Article V shall commence
as to each lot for which Association membership is mandatory on
the first day of the first month following the conveyance of
such lot by Declarant. In respect of other lots, such assess-
ments shall commence on the first day of the first month follow-
ing the owner's election to become a member of Association
and his satisfaction of all conditions for such membership.
The Board of Directors shall fix any increase in the amount of
the monthly assessment at least thirty (30) days in advance of
the effective date of such increase. No special assessments
shall be made against any lot prior to the aforesaid date on

- 7 -

which monthly assessments against it first commence. Written
notice of special assessments and such other assessment notices
as the Board of Directors shall deem appropriate shall be sent



to every owner subject thereto. The due dates for all a••ess-

ments ShAll be established by the Board of Directors. The

I
\
!

Association shall, upon demand, and for A reasonable charge,
furnish a certificate in recordable form signed by an officer
of the Association setting forth whether the assessments on a
specified lot have been paid. A properly executed certificate
from the Association regarding the stAtus of assessments for
any lot shall be binding upon the Association as of the date

of ita i.suance ..
Section 8. Effect of Nonpayment of Auessmenta: Remedien

·of the Associ~tion. If any assessment (or monthly installment
of such assessment, if applicable) is not paid or. the date when
due (pursuant to Section 7 hereof), then the entire unpaid
assess'ment shall become delinquent And shall become, together f

''-"
'-

.f.with such interest thereon and cost of collection thereof as
hereinafter provided, a continuing lien on such lot Assessed, -,

ibindin~ upon the then Owner, his heirs, devisees, successors
and assigns. The personal obligAtion of U'.e then Owner to pay
such assessments, however, shall remain his personal obligation
and shall not pass to his successors in title unless expressly
assumed by them.

If the assessment is not paid within thirty (30) days
after the delinquency date, the assessment shall bear interest
from the date of delinquency at the rate of twelve percent (12\)
per annum, and the Association may bring an a~tion at law against
the Owner personally obligated to pay the same or to foreclose
the lien against the lot, or both, and there shall be added to
the amount of such assessment the costs of preparing and filing
the complaint in such action; and in the event a judgment is
obtained such judgment shall include interest on the assessment
as above provided and a reasonable attorneys' fee to be fixed 1

iby the court, together with the costs of the action in favor
of the prevailing party.

- 8 -
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No Owner may waive or otherwise escape liability for the

assessments provided for herein by abandonment of his lot.

Section 9. Subordination of ·the Lien to Mortgages. The
lien of the assessments provided for herein shall be 8ubordinate
to the lien of any first lien mortgage and any purcha8e money
mortgage. Sale or transfer of any lot shall not affect the
assessment lien. No sale or transfer shall relieve such lot,,

I

I
I

I
I
I

from liability for any assessments thereafter becoming due or
frem the lien thereof. Provided, however, the sale or transfer
of Any lot pursuant'to the foreclosure of any .said mortgAge on
such lot (without the necessity of joining the Association in
any such foreclosure Action) or any proceedings or deed in lieuI

I'
j
I'
I
I.

thereof shall extinguish the lien of All Assessments becoming
due prior to the date of such sale or transfer.

ARTICLE IV
MAI~ENANCE

'.'

Section 1. MaintenAnce ~y Owners. The owner of each lot
shall furnish and be responsible for, At his own expense, all
the maintenance, repairs, decoratin~ and replacements within
his living unit, including the heating And Air-conditioning system
and any partitions And interior walls. Each owner shall repair
any defect occurring within his living unit which, if not re-
paired, might adversely affect the adjoining living unit. He
shall also be responsible for the maintenAnce, repair and replace-
ment of all windows in his residence and also the doors leading
into the residence, including gari'l'Jedoors, and any and all other
maintenance, repa:r and replacements of the improvements on his
lot which tile Aszociation is :lotrequired to perform; provide~ ..
that any change in the color of exterior doors and garage doors,
window frames and other exterior of a living unit which is the
owner's Obligation to maintai~ must be first approved in writing
by the Association's Board of Directors. No owner shall make any

alterations or additions to the exterior of his living unit nor

perform exterior maintenance thereof required to be performed by

- 9 -
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the A.sociation without the prior written approval of the As.ocia-

tion's Board of Directors. Further, no owner shall make any

alterations to and within his respective living unit which would
affect the safety or structural integrity of the building in
which the living unit is situated or to which it is attached.

To the extent that equipment, facilities and fixtures within
any lot shall be connected to similar equipment, facilities or
fixtures affecting or serving other lots, then the use thereof
by the olot'nerof such;loi;.shall be subject to the rules and
regulations of the Association. The authorized representatives
of the Association or Board of Directors or the manager or
managing agent for the Association shall be entitled to reason-
able access to any lot as may be required in connection ~ith
Maintenance, repairs or replacements of or to any equipwent,
facilities or fixtures affecting or serving other lots.

Section 2. Maintenance of Driveways. The Association
ahall be responsible for the maintenance, repair and repaving
of all driveways and service walks within the boundaries of
each lot subject to assessments hereunder.

Section 3. Exterior Maintenance Obligations of Association
with Respect to Lots.

In addition to maintenance upon the driveways and service walks provided
in Section 2 above, the Association shall provide exterior maintenance
upon each lot which is subject to assessment hereunder, as follows:
paint, repair, replace and care for roofs, gutters, downspouts, exterior
improvements, maintaining lawns, snow removal from the
paved portions of said driveways and service walks. Such exterior main-
tenance shall include painting of front doors and garage doors on painting
cycle years, but shall not include glass surfaces, including skylights,
other doors, windows, window frames, pointing up stonework or chimneys,
windows, window frames, decks, patios and screened porches - with the
exception of the roofs covering porches or patios that are continuous
with the original roof.

In the event that the need for maintenance or r~pair is
caused through the willful or negligent act of the owner, hig
family, gue~ts, or invitces, the cost of such maintenance or

- 10 -
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for reviewing at least annually the amount and type of such in.ur~t~
. :;;;=r"::

ance and shall purchase such addi tionli1 insurance as i. nece.auY:~;;~~:~
-" ~:~:.~'~

to provide the insurance required above. If deemed .dvi.abl. by .:/~r

repairs "shall be added to and become a part of the ••••• ament

to which such lot i. subject.
ART!CLE V
INSURANCE

Section 1. Casualty Insurance. The As.ociation .hall
purchase and continuously maintain a master casualty in.urance
policy or policies affording fire and extended coverage in.ur-
an=e insuring the properties, and all living units thereon,
in an ~unt equal to the full replacement co.t of the improve-
ments excluding, as to any lot and the improvements' thereon,
all fixtures, betterments and improvements installed by any
owner and excluding any personal property owned by any owner
whether located on a lot 01' elsewhere. If the Association can
obtain such coverage for reasonable amounts, it shall also ob-
tain ~all risk~ coverage. The Association shall be respon.ible

the Association, it may cause such full replacement value to be ..,:'.
determined by a qualified appraiser and the coat of any such
~ppraisal shall be included in the monthly maintenance a ••essment
for each lot on a pro rata basis. Such insurance coverag~ ahall
be for the benefit of each owner in accordance with the replace-
ment costs established for each respective living unit, each
owner's mortgagee, if any, and the Association. The proceeds
shall be payable to the Association, or its Board of ~~rector.,
which shall hold such proceeds as trustee for the individual
owners and their mortgagees.

Such master casualty insurance pOlicy, and ~all riSk"
coverage if obtained, shall (to the extent the same are obtain-
ablel contain provisions that the insurer (al waives it. riqht
to subrogation as to any claim against the Association, ita
Board of Directors, its agents and employees, owner., their
respect~ve agents and guests, and (b) waives. any defense ba.ed
on the invalidity arising from the acts of the ~n~ured, and

- 11 -
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providinq !u~ther, if the Board of Director~ is able to obtain
auch inlurance upon rea!'Sona.bleterms, that the inlurer Ihall
not be entitled to contribution against casualty insurance
which may be purchased by individual owners as hereinAfter per-
aitted.

Section 2. Liability Insurance. The Association .hall
allo purchAse a master comprehenli ve public liabill.ty Lnaur ance
policy in such amount or amounts as the Board of Directors .hall
deem appropriate from time to ti.e. Such comprehensive public
liability in.ura.nce policy shall cover the Anociation, itl
Board of Director., Any committee or organ of the Association
or Board of Directors, all persons acting or who may come to act
a. agent. or employees of Any of the foregoing with respect to
the A ••aciAtion, all owner. And all other per.one entitled to
occupy any lot.

Th~ A ••ociati0n shall also obtAin Any other insurAnce
required by law to be maintained, including but not limited to
wor~~'. compen.Ation inBurance, and such other insurance as
th. ~~d or Diroctors shall from time to time deem necessary,
adviaabl. or appropriate. Such 'n5~r~~ce coverage shall also
provide tor and cover cro •• liabi.l..ltyclaims of one insured
party against another insured party. Such insurance shall
inure to thd benefit of each owner, the Association, its Board
of Directorc And Any manA')'ing Agent Acting on behalf of the
•••••ociation. Each o~~er .hall be deemed to have delegated to
the Board of Directors his right to Adjust wi~h the insurance
companies All losses under policies purchased by the Association.

Section 3. Fidelity Bond. The Association shall furth~r
purcha.e And continuously maintain a fidelity bond, ccntaininy
errore Ilnd omission coverage, for the benefit of All owtu- ru <lUU

their Dlortgageea protecting them against Any and all d,lIl1:I'l'i:.'
co.t. and "xpenleR, including reasonable attorney.,' ft'l!!i, which
they or any of them may suffer o~ incur by reAson of:

- 12 -
!

J
f

j



(a) The defalc.tion, misapplication or conversion
of loonies paid by owners to Association or it. Board of
Directors or of monies received by Association, it. Board
of Directors, or any officers, employee or Agent thereof
to be held in trust for owners and/or their mortgagee.,
and

(b) the failure of Association, its Board of Directors,
any officer, employ~e or agent to faithfully perfoL~ All
of Association's duties and responsibilities hereund~r,
including, but not limited to, failure to maintain casualty
':.lsuranceas herein required on any living unit.
Section 4. Monthly Assessment for Insurance. The premiums

for all such insurance and bonds hereinabove described shall be
paid by the Association and the pro rata cost thereof shall be-
come a separate monthly assessment to which each lot owned by
Association members shall be subject under the t~rms and prcvi-i

I
i
\ ....
r
l,

sions of Article III. Eacr. owner of a lot conveyed tc. him by
Declarant shall prepay to the Asso~iation at the time his lot
is conveyed to him an ~~ount equal to thirteen (13) monthly inaur-
ance assessments and shall maintain such prepayment account at
all times. As heretofore required in Article II hereof, any
owner of a lot voluntarily electing to become a member of the

Association shall prepay said monthly insurance aasessments at
the time of becoming a member and shall also thereafter maintain
such prepayment account. The Association shall hold such funds

I
I

!,,
\

in escrow for the payment for the purchase of insurance as herein
provided or shall use such funds to prepay the premiums of the
required insurance. When any such policy of insurance herein-
above described has been obtained by or onbeh~lf of the
Association, written notice of the obtainment thereof and of
any subsequent changes therein or termination thereof shall
be promptly furnished to each owner and mortgagee whose inter-
est may be affected thereby, which notice shall be furnished
by the officer of the Association who is required to send notices
of meetings of the Association.

I
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Section 5. Distribution to Mortgagee. In no event ahall
Any diatribution of insurance proceeds be made by the Board

of Directors directly to An owner where there is a mortgagee
endoraement on the certificate of insurance. In such event,
Any remittances shall be to the owner and his mortgagee jointly.

Section 6. Additional Insural.ce. Each owner shall be
solely responsible for and may obtain such additional insurance
AS he deema necessary or desirable at his own expense Affording
coverage upon hi. personal property and the contents of hiR
living unit (including, b\.'.tnot liIr.itedto, all fl-oor, ceiling
and wall coverings and fixtures, betterments and Lmpzovereer.t s
installed by him), and for his personal liability, but all such
insurance shall contain the same provisions for waiver of sub-
rogation as referred to ill the foregoing provisions for the
~ster casualty insurance policy to be obtained by the Associa-
tion. Each owner may obtain casualty insurance at his own
expense upon his lot but such insurance shall provide that
it shall be without contributi~n as against the casualty insur-
ance purchased by the Association. If a casualty loss is
sustained and there is a reduction in the amount of the proceeds
which would otherwise be payable on the insurance purchased by

the Association pursuant to this paragraph due to proration
of insurance purchased by an own~r under this paragraph, the
owner agrees to asoign the proceeds of this latter insurance,
to the extent of the amount of such reduction, to the Association
to be distributed as herein provLded.

Section 7. Casualty and Restoration. Damage to or destruc-
tion of any living unit, lot or other improvements due to fire
or any other casullty or disaster shall be promptly repaired
and reconstructed by the Association under no lien construction
contracts and the proceeds of insurance, if any, shall be applied
for that purpose.

Section 8. Insufficiency of Insurance Proceeds. If the
insurance proceeds received by the Association as a result of any 1··

- 14 -



luch fire or any other casualty are not adequate to cover the
costs of repair and reconstruction of any living unit suffering

casualty damage, or in the event there are no procee~., the
cost of restoring the damage and repairing ~ -1 reconstructing
any living unit so damaged or destroyed shall be borne by the
respective owner or owners of such living unit to the full
extent of the additional costs and expenses of such restoration,
repair or reconstruction over and above the insurance proceeds
allocable to laid living unit. If any owner r~fuses or fails
to make the required repairs necessary to restore any casualty
damage, and shall ieave his living uoit in a etate. of disrepair,
the Association shall complete the restoration and pay the
cost thereof through an aSlessment against the other owners
which assessment shall be considered a special assessment con-
stituting a lien on the living unlt£! of those owner or owners
who refuse or fail to make such repairs or restoration at the
time required by the Association's Board of Directcrs and the
Association may, in the sarne manner as p~ovided for the collec-
tion of other assessments, foreclose such lien or otherwise
proceed to collect the amount thereof £rom said defaulting owners
for the benefit of and on behalf of the other owners who have
paid such additional co~ts of restoration or repair.

For purposes of Section 7 above, repair, reconstruction
and restoration of any living unit shall mean construction
or rebuilding of such living ur.:t to as near as possible the
same condition as it existed immediately prior to the damage
or destruction and with the same or similar type of architecture.

Section 9. Surplus of Insurance Proc~eds. In the event
that there is any surplus of insurance proceeds after the
reconstruction or repair of the damage has been tully completed
and all costs paid, such ,;ums may be retained by the Ass oc Lat Lon
as a reservc or 111.1)'1,..u: ••·U ill the rta int enanc e of the properties,
or, in tlw di:a:rtd i"ll tll I Ill' uo.i r-dof Directors, may be distri-
buted to t h.- "WII"I" .,f 1I••. II V111,/ un its affected and their

1 I, _



mortgagees who are the beneficial owners of the fund. The

\
i

1,.,
action of the Board of Directors in prvceeding to repair or
reconstruct damage shall not constitute 1 waiver of any rights

against another Owner for committing willful or malicious damage.
ARTICLE VI
PARTY WALLS

Section 1. General Rules of Law to Apply. Each wall which
ia built AS.A part of the original construction of a living unit
upon the properties and plAced on or abutting upon the dividing
line ~etween the lots·, as such dividing line was created by the
conveyance of said unit, shall constitute a part}· wall, and, to

.f
"OJ

the extent not inconsistent w~t.n the provisions of this Article,
the general ru1e~ of law regarding party wa11£ and liability for
property damage due to negligence or willful acts or omi$sions
shall apply thereto.

Section 2. Sharing of Repair and Maintenance. The cost
of reasonable repair and maintenance of CI 'part.y wall shall be
.~r~d by the owners who make use of the wall in p~oportior.
to suc!: use.

Sectio~ 3. Destruction by Fire or Other Casualty. Subject
tc the provisions of Article IV hereof, if a party wall is.
destroyed or damaged by fire or other casualty, any owner who
has used the wall may restore it, and if the other owners there-
after make use of the wall, they shall contribute to the cost
of restoration thereof in proportion to such use without
prejudice, however, to the right of any such owners to call for
a larger contribution from the others under any rule of law
regarding liability for negligent or willful acts or omissions.

Section 4. Weatherproofing. Notwithstanding any other
provision of this Article, an owner who by his negligent or
willful act causes the party wall to be exposed to the elements
shall bear the whole cost of furnishing the necessary protection
against such elements.
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Section S. Right to Contribution Runs With Land. The

right of any owner to contribution from any other owner under

this article shall be appurtenant to the land and shall pass to

such owner's successors in title.

ARTICLE VII

ENCROACHMENTS AND EASEMENTS

Section 1. Encroachment. If, by reason of the location,

construction, settling or shifting of a building, any part of

a.~uilding consisting of a living unit appurtenant to a lot

(hereinafter in this Article VII referred to as the -encroaching

lot") now encroaches or shall hereafter ~ncroach upon any cinor

portion of any other adjacent lot, then in such event, an

exclusive easement shall be deemed to exist and run to the

owner of the encroaching lot for the maintenance, use and enjoy-

ment of the encroaching lot and all appurtenances thereto.

Each owner shaL have an ease:nent.in common ·wi.theach other

owner to use all pipes, wires, ducts, cables, conduits, utility

line$ and other common facilities located in or on any o~her

lot and serving his lot.

Section 2. Easement for Maintenance. The Association

shall have the irrevocable right to have access to each living

unit (servient unit) from time to time during reasonable hours

as may be necessary for the ~aintenance, repair, or replacement

of any w~ll, roof or other structural component o~ an adjacent

livir.'}unit (dominant unit) which shares a common roof or com-

mon wall with the servient unit and is accessible from or

through such servient unit.

The Association shall also have such irrevocable right of

access to each living unit for the purpose of making emergency

repairs therein necessary to prevent damage to an adjacent living

unit. In the event that the Association is not required under

the term!> of the:;e covenants to perform the necessary repair,

maintenance or replacement of the wall or other structural

component of a dominant unit or it fails to commence the work

- 17 -
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of such repair, maintenance or replacement within a reasonable

time after demand th~refor by the owner of the dominant unit,

then the owner of said dominant unit shall have for the purposes

of performing such work the same irrevocable right of access

to the servient unit as is granted herein to Association.

Section 3. Ingress-Egress Easements. The respective owners

of each living unit located upon Lots Numbered 751, 752 and

753 of ·ArlingtonPark, Section XIII, shall each have, and there

is hereby established; an irr~vocable nonexclusive easement

over, upon and across such p~rts of each of said Lots 751, .~
i,752, and 753 as is reasonably necessary for the use of and

ingress and egress to and from the "access easement" dedicated

in the plat over a portion of Lots 752 and 753, which dedicatEd

"access easement" is the only me~~s of ingress and egress to

and from said lots and Arlington Parkway South permittea by the

plat's restrictive covenants.

ARTICLE VIII

GENERAL PROVISIONS

Section 1. Right of Enforcement. In the event of a viola ..

tion, or threatened violation, of any of the covenants herein

enumerated, Declarant, any persons in ownership from time to

time of the lots and all parties claiming under them shall have

the right to enforce the covenants contained herein, and pursue

any and all remedies, at law or in equity, available under

applicable Indiana law, with or without proving any actual

damages, including the right to secure injunctive relief, and

shall be entitled to recover reasonable attorneys' fees and the

costs and expenses incurred as a "esult thereof.

Section 2. Nilcndment. This Declaration may be amended

or changed at any time by an instrument recorded in the Office

of the Recorder of Allen County, Indiana, signed by the then

owners of at least fifty-five percent (55%) of the lots; pro-

vided, however, none of the rights of Declarant reserved or set

out hereunder may be am~nded or changed without Declarant's prior
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written approval. This Declaration may also be amended by

Declarant, if it then has any ownership interest in the properties,

at any time within two (2) years after the recordation hereof,

except that Declarant.shall not effect any of the following

changes without the approval of fiity-five percent (55') of the

first mortgagees of the lots (based upon one (1) vote for each
mortgage) or fifty-five percent (55\) of the owners of lots
(excluding Declarant):

(a) change in the method of determining the obliga-
tions, assessments, dues or other charges which may be levied

again~t an owner;
(b) change the provisions herein governing ~he

exterio~ maintenance of living units, walks, lawns, etc.;
(e) allow the Association to maintain fire and extenden

insurance coverage on living units in an amount less tban
the full insurable value thereot (based on current replace-
ment cost).
This Declaration shall be effective and binding for a period

of twenty (20) years from the date ot recordation ip the OfficeI
I

I
I

i
I
I

of the Recorder of Allen County, Indiana, and shall autcmatically
extend for successive periods of ten (10) years each wllesB prior
to the expiration of any such ten-year period it is amended or
changed in whole or in part as hereinabove provided. Invalida-
tion of any of the covenants, conditiolls und restrictions of
this Declaration by judgm~nt or dl:clt.!l.!tilrallin no way effect
any of the other provisions hereof, Lu t, t.hu same shall remain

in full force and effect.
Section 3. Mortgagee Rights. Any lender or lenders hold-

ing a first m~rtgage or purchase money mortgage upon any lot
or lots may, jointly or .:i nq ly, pay any overdue p rem iums on

I
I.

any hazard, casualty, liability or other insurance policies or
secure new insurance coverage on the lapse of any policies

for any living units mortgaged to them. Any such lender or

lenders making payments in accordance with this section shall
i··
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be entitled to immediate reimbursement therefor from the Asso-
ciation along with any costs incurred, including reasonable

attorneys' fees.
Section 4. Notice to Mortgagees. The Association, upon

request, shall provide written notification to any lender hold-
ing a first mortgage or purchase money mortgage upon any lot
specifying the defaults of the owner of such lot, if any, in
the performance of such owner's obligations under this Declara-
tion, which default has .not been cured within sixty (60) day ••

IN WITNESS WHLrtEOF, the undersignea has caused· this Declara-
tion of· Covenants to be executed, on this 27+hday of .~~y
1983.

AMFED SERVICE CORPORATION

If' r: ~( ..By: u« Vt..- U.
;;R-::o+:e=:r:'-;.A~.---:S;;-t:-e-u-p-,-;:P:-r-e-s"""'·Te~nl-,-t----

By: '- /tc. (.•."--/1i,,
Sharon Kem, secretary

STATE OF INDIANA
S5:

COUNTY OF ALLEN
Before me, the undersigned, a Notary Public in and for said

County and ~tate, personally appeared Roger A. Steup, President,
and Sharon Kern, Secretary, of AMFED SERVICE CORPORATION, to me
known to be such Officers of said Corporation, and acknowledged
their execution of the fo~egoing Declaration of Covenants for and
on behalf of said Corporation and by its authority.

WITNESS rry hand and r..:>tarialseal, this -:1-1J:da~' of
.~TCt L-y , 19 8 3 •

Public
County

My Commission Expires:

This instrument was prepared by Donald M. Aikman, Attorney at Law.
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